RELEASE OF MEDICAL RECORD INFORMATION
Effective Date: 2/2016
Policy:  It is the policy of this facility that a release of medical information will be in accordance with applicable state rules and federal laws and regulations. 
Policy Specifications:  To ensure that a medical record is released in accordance with current state and federal rules, laws and regulations. In the event new guidance and regulation are changed. Staff responsible for the release of medical records will do so in accordance with any new regulatory guidance. This will include any cost for record retrieval current regulations allow.
Responsibility:  Administrator, Director of Nursing, Medical Records Coordinator, Nursing Staff, Social Services Staff, Activity Director or Activities Staff, Therapist, Food Service Personnel, Attending Physicians, Consultants and Contract Services. 
RELEASE OF MEDICAL INFORMATION

1. Medical information contained in the resident’s medical record is confidential and is only disclosed to authorized persons with the written consent of the resident or their legal representative and those individuals identified by management as having security clearance.

2. Only those personally concerned with financial affairs of the resident may have access to financial records.

3. Verbal telephone request for medical information shall be discouraged and limited to emergency situations in which physicians or healthcare facilities treating the resident request information for continuity of care. If there is any doubt as to the identity of the caller, a call-back system shall be used confirm the identity of the physician or facility requesting information.

4. Unless required by law, medical and personal information shall not be released without a written authorization for release of information, signed by the resident or his/her sponsor (legal representative). Signed written authorization should be considered valid for a period of 60 days. Resident’s medical and personal information will be available without the resident’s authorization upon transfer to another facility, when required by law, under a third-party payment contract, and to those persons with a legitimate need to see the information, as noted below. The Administrator is to be notified of all requests for copies of medical records unrelated third-party payers or continuity of care.

a. The Resident – Medical and personal records shall be immediately accessible to the resident or their legal representative upon oral or written request following proper written authorization of the resident or their legal representative. The resident will be encouraged to review the record in the presence of a professional healthcare representative so that the record may be protected and when necessary terminology may be explained. If the resident has been declared legally incompetent, the resident’s legal representative may exercise the above right on the resident’s behalf. The resident or legal representative may receive a copy of the record within two (2) working days of the advanced notice to the facility, and at the resident’s expense in accordance with state regulations.

b. Resident’s Family – The resident’s family has no right of access to the resident’s medical record without a valid authorization by the resident. An exception exists only if the family member is legally authorized to act on the resident’s behalf (legal representative), or if the resident is deceased. Request by individuals without legal authorization for specific medical information or a copy of medical record will be referred to the Administrator, the attending physician or, and his absence, the Medical Director.

c. Health Care Personnel – Access to medical records will be limited to family personnel with a legitimate need the information. Information necessary for continuing care will be available to the attending physician, or authorized agent, Medical Director, consulting physician, Administrator, Director of Nursing, Social Service Director, Activity Director, Food Service Supervisor, specialized therapist, professional staff, nursing personnel, medical records personnel, and healthcare consultants (under contract). Medical records used for committee and research purposes shall have the identity of the resident protected. No authorization by the resident to release this information is required.

d. Other Healthcare Facilities and Physicians Caring for the Resident – When a resident is transferred to the care of another physician or health facility, medical information shall accompany the resident to assure continuity of care. No authorization by the resident to release this information is required.

e. Other Healthcare Providers Not Caring for the Resident – The resident’s authorization must be obtained release information hospitals, physicians and other healthcare facilities, except in the case of transfers as outlined above.

f. Long-Term Care Surveying and Accrediting Bodies
1) Governmental agencies involved in long-term care may have access to the resident’s medical record without authorization, if such reviews relate to licensure and certification requirements. Survey agency’s include but are not limited to the State Department of Health (I. C.-1-14-or-8-8 (b) and investigation powers), Medicaid Review Team, and Federal long-term care surveyors.

2) Joint Commission on Accreditation of Healthcare Organizations (legitimate business purpose exception/quality assurance exception)

3) Financial auditors (legitimate business purpose exception)

g. Government Agencies – Confidential information may not be released to government agencies without valid authorization from the resident, unless required by subpoena, federal law, or state statute, except as mentioned above.

h. Insurance Companies
1) Accident and sickness insurance (e.g. health insurance companies) may obtain records based on written consent executed at the time of application for insurance or at a later time.

2) Other insurance companies (e.g. life, property, casualty insurance) may obtain health records based on a written consent obtained at the time of application for up to two (2) years from the date the insurance policy was issued. Such companies may also obtain health records for up to one (1) year after the date a consent form was signed at any other time by the insured.

3) Consents obtained by an insurance company need only show the name of the insured, the date, the name of the insurance company, and the general nature of the information requested.

4) The facility will cooperate in every possible way with its own insurance carrier. Questions concerning potential action against the facility shall be referred facility attorney.

i. Attorneys
1) The resident’s authorization must be obtained to release information to attorneys except the facility’s attorney in charge of a lawsuit, when one exists.

2) The facility’s legal representative may obtain information from the resident’s medical record to protect the interest of the facility in a liability or compensation case.

j. Law Enforcement Officials – Confidential information may not be released to law enforcement officials without valid authorization from the resident, unless required by state statute or in response to a valid subpoena.

1) Blood/Alcohol test results – the sample or test results thereof must be released to a law enforcement officer regardless of the resident’s consent when:

a) The sample or test results were obtained during the course of the medical treatment

b) Sample or test results were not obtained during the course of medical treatment with resident consented to the blood test

c) The resident refused to consent to the blood draw, but the blood was obtained pursuant to the provisions of I.C. 9-30-6. A certification form signed by the requesting law enforcement officer, should be obtained before releasing the test results or sample.

2) Coroner – SEA No. 270 amended I.C. 34-3-15.5-4, effective July 1, 1989, to provide that a corner who is investigating a death may have access to medical records without a subpoena or an authorization.

3) Attorney General’s office – SEA 240 amended the State (Indiana) Peer-Reviewed Act, I.C. 34-4-12-6, effective July 1, 1989, to provide the Attorney General access to certain peer review information pursuant to subpoena.

4) Medicare/Medicaid Fraud Control Unit; Investigative Demand – Such records may be pursuant to 42 U.S.C. 13996 (q), 42 CFR 455.21, and I.C. 12-1-7-28.

Under State laws, certain information, otherwise considered confidential, is required to be released. This includes reporting of gunshot or other wounds, adult abuse or neglect cases, Corner’s cases, venereal disease and tuberculosis, etc.

k. Subpoenas and Other Means of Requesting Medical Records
1) Definitions:

a) Court Order – A written order signed or stamped by a judge directing the person responsible for medical records within a hospital to appear in court with the resident’s medical records or to provide such records to some person for inspection and copying.

b) Request for Production of Documents Pursuant to Trial Rule 34 – Discovery device that may be utilized by parties to a lawsuit to obtain the opportunity to inspect and copy designated documents.

c) Subpoena – A legal document issued under authority of the court to compel the appearance of a witness (not production of documents) in a judicial proceeding or deposition or similar proceeding the disobedience of which may be punishable as contempt of court.

d) Subpoena Duces Fecum – A subpoena which requires a witness having within his/her control documents or papers relevant to the controversy to bring such documents to court during trial, hearing, or to a deposition or similar proceeding.

2) Release Pursuant to a Subpoena Duces Fecum:

a) Must be accompanied by a Trial Rule 34 request or a residence written authorization

b) Thirty (30) days in which to respond

1) Notify resident for opportunity to contest (quash)

2) Notify Doctor for opportunity to contest (quash)

3) Certification process

c) If the plaintiff has voluntarily put his or her medical condition at issue, he or she waives confidentiality privilege. Collins v. Bair, 268 N.E. 2d 95 (Ind. 19/1)

d) The subpoena should be accompanied by the resident’s authorization

e) Exceptions pertaining to alcohol and drug abuse records:

1) Medical records custodian must execute a verified affidavit identifying the record or part of the record that is confidential and stating that the confidential record or part of the record will be out of the federal procedure reduction of such records.

2) The record or the part of the record which is not related to drug or alcohol abuse must be delivered pursuant to subpoena and Trial Rule 34.

f) Exceptions pertaining to mental illness records:

1) Medical record custodian must execute a verified affidavit identifying the record or part of the record which contains confidential information and stating that the confidential record or part of the record will only be provided under a court order after in camera review (review by the Judge in chambers).

2) The record or part of the record which is not related to mental illness must be delivered pursuant to a subpoena coupled with the Trial Rule 34 motion or the resident’s authorization.

l. News Media – Confidential information not be released to the news media without the resident’s authorization and Administrator’s notification. This includes the oral release of information. The resident does not waive his/her right to privacy by his admittance to the facility.

m. Industrial Board – The resident’s authorization must be obtained to release information to a representative of Workmen’s Compensation insurance carrier. If an employer or his attorney insists that the filing of a Workmen’s Compensation claim waives the need for an authorization, this situation shall be referred to the Industrial Board and the facility attorney.

5. A valid authorization form to release medical information must contain at least the following information:

a. Name and address of the resident

b. Name and address of this facility

c. Name and address of individual or organization requesting information

d. Statement that the authorization may be revoked by the resident

e. The reason for the request

f. A statement that the information being released may be subject to re-disclosure

g. The specific information and reports requested

h. The period of stay for which information is to be released

i. Date of the request (dated within the past sixty (60) days)

j. Signature of the resident or legal representative

6. In the event the facility does not receive adequate information from a hospital or other healthcare institution the resident will be requested to sign a release of information request, which will be mailed, with a cover letter to the institution requesting the needed information.

7. When an insurance company requests information to verify a claim, the signed resident’s authorization may be used at any time for a legitimate insurance purpose and need only contain:

a. Name of resident

b. Date of the request

c. Name and address of the company requesting the information

d. General nature of the information which is requested by use of the authorization

8. If eighteen (18) years of age or older and mentally competent, the resident should sign the authorization form. Mental incompetency is determined by a court of law. If a concern about a resident’s competency arises, the facility’s attorney shall be consulted regarding the validity of the resident signing an authorized form.

9. An unaltered photo copy of the original authorization form may be accepted in lieu of the original.

10. The original authorization form or a valid photo copy of the original will be filed in the resident’s medical record.

11. The Medical Records Coordinator shall advise the attending physician of any requests to release the resident’s medical record to a third-party.

12. All medical and social information which is a byproduct of the medical record (secondary records) shall also be protected by the release of information guidelines above. These secondary records include any medical and social information maintained by the facility which can be identified by the resident’s name.

13. In the event resident data or other information is identified as sensitive or requiring extraordinary means to protect resident privacy, the identifier of the information will notify the Administrator or Director of Nursing for assistance.

